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IOPUANYECKMHA COCTAB JIETUTUMALIUM
BO3MOXXHOCTU YHYACTUSA 3AKJTIOMEHHbLIX
B BOEHHbLIX ONEPALIMAX
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LEGAL COMPOSITION OF THE LEGITIMIZATION
OF THE POSSIBILITY OF PARTICIPATION
OF PRISONERS IN MILITARY OPERATIONS

Haunbonee octpbiM Ha cerofHsLIHWIA AeHb SIBISIETCS BOMPOC MpPaBOBOro
0O60CHOBaHUS HAXOXAEHWs 3aK/Il04eHHbIX Ha Tepputopumn CBO. B cBow oye-
peab, nx yyactne B CBO BeaeT K npaBo-n3MEHSIIOLLEMY IOPUANYECKOMY (aKTy,
a MEHHO K OCBOOOXAEHMIO OT Yro/I0OBHOV OTBETCTBEHHOCTU. Llenbio gaHHoum
Hay4HOV nybavKaLumnmy sBISIeTCs aHain3 HOpMaTyBHOM rpaBoBoLi 6a3bl, BbisiB-
JIEHUE MYyTEV NOCPEACTBOM KOTOPbIX 3aKJTIOYEHHbIE JIErabHO onagatT B 30HY
CBO, a Takxe oCyLLeCTBUTb aHasIn3 rnocaeacTBuii ux 0OCBOOOXAEHUSI.

KnroueBblie cnoBa: 4actHasi BoeHHasi komraHus (YBK), TocyaapcTBeHHas!
Llyma, cneumnanbHasi BoeHHasi onepauumsi (CBO), nomuioBaHue, OCYyXAEHHbIM,
OPUANYECKUI COCTaB rpPaBoBbIX PaKkTOB.

The most acute issue today is the legal justification for the presence of pris-
oners on the territory of the SVO. In turn, their participation in the SVO leads to
a law-changing legal fact, namely, exemption from criminal liability. The pur-
pose of this scientific publication is to analyze the regulatory legal framework,
identify the ways in which prisoners legally enter the SVO zone, as well as ana-

lyze the consequences of their release.
Keywords: private military company (PMCs), State Duma, special military
operation (SVO), pardon, convict, legal composition of legal facts.

B HacTosiLiee BpeMsi poccuiickoe rocy-
[ApPCTBO MNEpPEexXMBaET CJIOXHbIA Nepuog,
CBOEN UCTOpUK, KOTOPbLIAN CBA3aH C NpoBe-
neHvem CBO. O6LLeCTBEHHbIE OTHOLLEHUS
noasiexart peBOoJIIOLMOHHON nNepecTporike. B
YaCTHOCTU, 3TU MU3MEHEHUST 3aTparvealoT
3aKJIIOYEHHBIX M UX NPaBOBOM CTaTyC, O4e-
BUAHO, YTO HOPMATWBHO NpaBoBasi 6asa Ha-
LIero rocygapcTea HaxoaMTCsa B COCTOAHUM
MCNbITaHWUSi CBOEN «NPOYHOCTU». OBBHEKTOM
pedopMnpoBaHNS paccMaTpuBaeTCs yro-
JIOBHO-MPABOBOM  CTaTyC  3ak/IlOYEHHbIX,
npuHuMatoLmx ydactue B CBO, cnocobbl nx
0CBOOOXAEHMS N BO3MOXHOCTb y4acTusi B
CBO Ha Tepputopun YkpauHsbl. NpaBoBomMy
NEepPeOoCMbICNIEHNIO  MOANEXUT  MPaBOBON
cTaTyc 0CBOOOXAEHUS OT YyrofIOBHOW OTBET-
CTBEHHOCTM yyacTHnkoB CBO.

YyacTtue 3akntodeHHbix B CBO Havanoch
CNyCTS HEKOTOPOE BpeMs nocne obbsiBne-
HUSA YacTuyHOM mMobunusauuun. Mpennona-
ranocb cnenytoLiee 060CHOBaHME BO3MOX-
HOCTW YyHaCTUS OCYXOEHHbIX B 30HE BOEBbIX
LENCTBUIN: B Cly4ae COXPaHEHNS 3aKJTO4YEH-

HbIM CBOEW XW3HW, NocnenHuii ocsoboxaa-
€TCS OT YroJIOBHOW OTBETCTBEHHOCTH.
Haxogsacb B cTatyce OCyXAEeHHOro, 1o
obnagaet cneuyndunyeckMmMn npasamMm w
00653aHHOCTSAMN, OMpPeAeneHHbIMU YrofioB-
HO-NCMNONHUTENbHbLIM 3aKkoHoaaTesNb-
ctBoM [1]. TeMm He MeHee, Hax0aAaCh Ha Tep-
puUTOPUM NPOBEAEHNS CMeLManbHOK BOEH-
HOW onepaummn, OCYXAEHHbI A0SXeH ObiTb
HageneH 0coObiM MPaBOBbLIM CTATyCOM [0
Tex Mnop, noka Cpok npebbiBaHWUS Ha 3TOW
TeppuTopun He 3akoH4uTcs. Cpok npedbl-
BaHWsA Ha Tepputopuu nposeneHus CBO
onpeaenseTcs KOHTPaKTOM, KOTOPbIA OCYX-
OEHHbIN AOBPOBOSILHO NOAMUCHIBAET B Me-
CcTax nuweHus ceoboabl. BaxxHO OTMETUTD,
4YTO OCYX[EHHbIE, NOAMUCLIBAS KOHTPAKT Ha
yyacTtme B CBO, nonapatot B YBK, a He B co-
ctaB BoopyxeHHbIx Cun P®, noatomy mx
npaea 1 0653aHHOCTU HE perynnpyoTcs 3a-
KOHOM «O cTatyce BOeHHOCcHyXawmx» [2].
Mx npaBa 1 06593aHHOCTU OMpPeaensoTcs
BHYTPEHHMMW [OKYMEHTaMu Herocynap-
CTBEHHOro 06pa3oBaHUs — YaCTHOW BOEH-
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HOM komMnaHun (panee - YBK). Vicnonbays
CpPaBHUTEJIbHLIN aHann3, MOXHO BbISIBUTb
CXOACTBO MEXAY y4aCTUEM OCYXAEHHbIX B
CBO un yyactuem wtpadHbix 6aTanbOHOB B
Benukon OteyecTtBeHHOM BoliHe. B HacTos-
Lee BpeMsa KOHKpPETHOe NpaBoOBOe perynu-
poBaHune peatenbHoctn YBK Haxopgutcsa B
cTagmm paspaboTku.

Llenblo vccnenoBaHusa gBASETCS cOo34a-
HVe NPaBOBOM OCHOBbI 715 TpaHCchOopMaLum
cTaTyca OCYXAEHHOIr0, BO3JIOXXEHWM HA HETO
NONONIHNTENbHBLIX 00513aHHOCTEN B CBSA3U C
«YCJIOBHbIM» MOMWJIOBaHMEM - 0bs3aTesb-
CTBOM y4yacTusi B BOeHHOW onepauuun. OT-
CYTCTBME YETKOro NpaBOro peryiampoBaHus
Takoro lpuanyeckoro gakra, kak noMuo-
BaHVE Ha YCNOBUAX y4aCTMs B BOEHHON one-
paumn BrneyeTt 3a coboli HeoOGXOAMMOCTb
pa3paboTkM 0COOON AOKTPUHLI «3aMEHbl»
NMpPaBOBOro craTtyca OCYXXAEHHOro. 3akOHO-
[aTenbCTBOM NPEeAyCMOTPEHbl TaKMe OCHO-
BaHUS OCBOBOXOEHUS OT YroSIOBHOW OTBET-
CTBEHHOCTW M Haka3aHWusl, Kak: MoMuioBa-
Hue, YOO, n amHuctma. OgHum ns Hanbonee
noaxoasWwmx K cuTyaumm npaBoBbIX CNOCO-
60B 0OCBOOGOXAEHUS OT YrO/IOBHOM OTBET-
CTBEHHOCTW M Haka3aHus ABNSETCA npoue-
aypa nomunoBaHus. B peanbHoCTU, nepsas
rpynna 3akn4eHHbix YBK BarHep, 3aBsep-
LUIMBLUASA KOHTPAKT, AEeNCTBUTENBHO MOJyYn-
na ocBobOXAeHMe OT YrofoBHO OTBeT-
cTBeHHOCTUN. O6 NPMMEHEHUN MOMUIOBaHWS
CBUAOETENbCTBYIOT 3adaB/IEHNS npecc-
cekpetaps lNMpesnpgeHTta Omutpus MNeckosa
M 4fieHa coBeTa Mo npaBaM YesioBeka npu
Mpesnpente EBe Mepkayesoii [3], ¢ yyeTOM
KOTOPbIX 3ak/oYeHHble, y4acTBOBaBLUME B
cneuonepaumm, OblnnM OCBOOOXAEHbLI 00
TOro, Kak Mx BbIBE3/IM U3 KOJIOHMN, OAHAKO
VX MOMWJIOBAHNE SIBASIETCSH rOCYAApPCTBEH-
HOW TaliHol. CnepoBaTenbHO, 3aK/I0YEHHbIe
3aKOHHO MOKMAANM MecTa NnLeHns cBobo-
Obl, NpeaBapuTeNbHO 3asBUB O CBOEM y4ya-
ctun B CBO B coctase YBK. MNMpu ot6ope B
YBK, npeanoyYTteHne oTaaBanoch 3akII0YEH-
HbIM, CKJIOHHbIM K HACWJIMIO U OCYXAEHHbLIM
rno cocTaBam cneayrlowmx ctarein: ct. 105 YK
P®, cT. 161 YKPD, cT. 162 YK PD, cT. 111 YK
P®, a Takke peunamBucTam, ogHako MNpu
BbIOOPKE MCKOHYAIOTCH 3aKJIIOYEHHbIE, OT-
OblBaloLLME HaKkasaHWe 3a M3HacuioBaHue,
a TaKke HACWJIbCTBEHHbIE OENCTBUS CEKCY-
a/lbHOro XapakTepa, B TOM 4Yucie B OTHOLUe-
HUWN HECOBepPLUEHHONETHUX [4]. B 3akoHopa-
TenbcTBe Poccuiickon Penepaummn HeT npa-
BOBOIr0O MOHATUS «4aCTHas BOEHHas KoMna-
HUS», KOTOpoe Obl packpbiBanio €ro Cyll-
HOCTb 1 cneunduky. ObLiecTBeHHaa opra-
HU3aUuUa MOXeT ObITb onpeaeneHa kak YBK
TOJIbKO UCXOAs U3 poda OeATeNbHOCTU, KO-
TOpOIi OHa 3aHuMaeTcs. Heobxogumo pas-
paboTaTb NMPaBOBYD OCHOBY AJiS B3aMMO-

OEeNCTBUSA rocyaapcTBa M 4aCTHbIX OpraHu-
3auuii, OCYLLECTBASIOWNX OESATENbHOCTb B
BOEHHOW cdepe.

PaccmoTpum BapraHT NOMUIOBaHNS Kak
OCHOBaHWSA 0OCBODOOXAEHUS OT YroJIOBHOW
OTBETCTBEHHOCTU. [loMnnoBaHMe OCyLLECT-
BNSeTCA NyTeM n3naHua ykasa lNpe3vgeHTa
O MOMMUJIOBAHUM HA OCHOBAHMN X04aTancTea
3aKkJI04EHHOr0, KOTOPOE, B CBOIO O4epenb,
oTnpaensieT agMUHMUCTpPaums konoHmn. OT-
MeTuMm, 4to B 2021 roay MNMpe3naeHTom 6bin1o
noanmMcaHo Tosbko 6 ykas3oB O MOMuIIoBa-
HUK [5]. TIPUMEHNUMO K y4aCTUIO B BOEHHOM
onepauum, NOMUIOBaHME OCYLLECTBASETCS
C YCJIOBMEM 3aKJOYEHUS CrneumanbHOro
KOHTpaKTa, KOTOpbIA 3akpennseT npuobpe-
Taemblin 0cobbI cTaTyc.

Bo3HMKaeT 3aKOHOMEPHbI BONPOC, Npu-
MEHNUMO NI OCBOOOXAEHWE OT YrOoJIOBHOM
OTBETCTBEHHOCTM B 3TOW CUTyauum No Tako-
My OCHOBaHUIO, Kak YCIOBHO-OOCPOYHOE
ocBObOOXAEHME. YCNOBHO-A0CPOYHOE OCBO-
6oxaeHne (YOO) MoxeT OblTb NPUMEHEHO
TOJIbKO Nocsie GakTUYeCKoro OTObITUS OCYXK-
OEHHbIM: HE MEeHee OJHON TPeTu cpoka Ha-
Ka3aHuMs 3a npecTynieHne HeboNbLIOon
W1 CPeaHEN TSXECTU, HE MEHEE MONTOBUHBI
CpOKa Haka3aHWs 3a TSXKOE MPecTynjieHne,
He MeHee ABYX TpeTel cpoka 3a 0Co60 TaX-
KOe npecTynneHme, cormacHo cT. 79 YK
P® [6]. Monaraem, 4TO B CBA3U C C/IOXHO-
CTblO MPUMEHEHUS TaKOM HOPMbI K CTaTyCy
OCYXOEHHOro, NnpeanosiaraeMoro K y4acTuto
B BOEHHOI onepauun, sapuaHt YOO He aB-
naetca apdOEKTUBHLIM.

PaccmoTpum TpeTuii BapmaHT 0CBOOOX-
OEHNS OT YroJIOBHOM OTBETCTBEHHOCTU —
aMHUCTUS, Kak 3aKOHOAATENbHbIN akT [ocy-
[apCTBEHHOM [lyMbl, KOTOPbLIA €0 NHULNKA-
pyeTcs 1 MpUypoYeH yalle BCEro Kk 3Hame-
HaTenbHoM gate. OTMeTUM, 4TO NocnenHNasa
aMHucTua B Poccuiickon denepaumn 6bina
npoeeaeHa B 2015 r. k 70-netnto Benukon
OteyecTtBeHHOM BoriHbl (231,5 ThIC. 4Yeno-
Bek) [7].

AHanuanpys nNpakTuky TpaHcdopmaummn
NpPaBOBOro crtaTtyca OCYXAEHHbIX KaKk OCBO-
60X EHHbIX OT YrO/IOBHOM OTBETCTBEHHOCTU
(nanee — YO) ¢ ycnosmem rnocnenyowero
y4acTUS B BOEHHbIX ONepaLmnsax MOXHO KOH-
CTaTnMpoBaTb, YTO MECTO MX AajibHenLlen
BOEHHOW [eATeNbHOCTU ABNsieTcsl Heobxo-
OVMbIM AN8 NpeodblBaHUS OCYXAEHHbIX. OT-
METUM W MPABOBbIE PUCKM TAKOW CUTYyaLUN.
YyacTtHukm YBK, BnagetoLwime opyxxmem, mMo-
ryT NEPENTU HA CTOPOHY MPOTMBHMKA, B TOM
yucne B cnydae Hanuums 6onee Gnaronpu-
ATHbIX YCNOBWUIA Ana cebsa. B uenax netanb-
HOI pa3paboTKn AOKTPUHbLI NPaBOBOro CTa-
Tyca, ocBoboxaeHHoro ot YO HeobxoamMmo
onpenennTb OCHOBaHWUS U MEPY OTBETCTBEH-
HOCTW 3a HEeBbINOJIHEHNE TPebOBaAHWIA, BO3-
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JIOXKEHHbIX FOCYAAPCTBOM MPU «MOMUJIOBa-
HUN>.

Takmum obpasom, HaMK onpeneneHsl ABa
YCINOBUS A1 UBMEHEHUNS OCYXXOEHHbIM CTa-
Tyca: nepBoe — ero obpoBONbLHOE corna-
cue, BTOpoe - [nO0OpOBOJIbLHOE yvacTue B
CBO, npwn aTtom npaBoBas ¢popma npeano-
naraeT noAnucaHwe KOHTpakTa, KOTopbIl
npeaycMaTpuBaeT OMpeneneHHblin  nepe-
YyeHb YCNIOBUIM €ro WUCNofHeHus. Ycnosus
KOHTpaKTa [OOJXHbl onpenensatb 0cobbll

MpaBOBOV CTaTyC paHee OCYXAEHHOro, a
KOHTPOJIb 32 ero AedTesIbHOCTbLIO nNpeanona-
raeTcsl BbIMOJIHATb CUIAaMKU 0COObIX OpraHu-
3auuii — BOEHHbIX kKoMnaHuii. CnepoBaTesb-
HO, HeobXxoaMMa NpaBoBasi CTPYKTypa n3me-
HEHUSA cTaTyca OCYXOEHHOro, KOTOPbIN,
6narogaps NOMUIOBaHUIO, 0CBOOOXOAAETCS
OT YroJIOBHOM OTBETCTBEHHOCTU TOJIbKO C
YCJ/IOBMEM BbINOJSIHEHUS KOHTPaKTa B COCTa-
Be YBK.
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